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From: Chairman,Board for Correctionof Naval Records
To: Secretaryof the Navy

Subj: ~iSflhiUui*i*J~
REVIEW OF NAVAL RECORD

Ref: (a) Title 10 U.S.C. 1552

End: (1) DD Form 149 dtd 25Mar98w/attachments
(2) Pers-32memo dtd 28May98
(3) BCNR ltr dtd 16Nov98 less enclosures
(4) Rep sr’s ltr dtd 28Dec98and

extractfrom BUPERSINST1610.10, 2Aug95
(5) NPC-311 memo dtd 26Feb99
(6) Subject’sltr dtd 31Mar99
(7) Subject’snaval record

1. Pursuantto theprovisionsof reference(a), Subject, hereinafterreferredto asPetitioner,
filed written application,enclosure(1), with this Board requesting,in effect, that the
applicablenaval recordbe correctedby changinghis promotion recommendationon his
enlistedperformanceevaluationreport for 30 Januaryto 15 November 1996 from
“Promotable” to “Must Promote.” A copy of this report is at Tab A.

2. TheBoard, consistingof Messrs.Rothlein and Morganand Ms. Brown, initially
reviewedPetitioner’sallegationsof error and injustice on 13 November 1998 and determined
that additional information should be solicited from Petitioner’sreporting senior. The Board
completeddeliberationson 21 April 1999. Pursuantto its regulatiQns,the Board determined
that thecorrectiveaction indicatedbelow should be takenon the availableevidenceof record.
Documentarymaterialconsideredby the Board consistedof theenclosures,naval records,and
applicablestatutes,regulationsand policies.

3. The Board, having reviewedall the factsof record pertainingto Petitioner’sallegations
of error and injustice, finds as follows:

a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedieswhich
wereavailableunderexisting law and regulationswithin the Departmentof the Navy.

b. Thecontestedreport evaluatesPetitionerin his currentrateof PN 1 (pay grade
E-6). Block 45 (“Promotion Recommendation- Individual”) is marked“Promotable” (third



best). Block 46 (‘Promotion Recommendation- Summary”)showsPetitionerwasone of 31
peersmarked“Promotable,”with 19 “Must Promote” (secondbest)and 13 “Early Promote”
(best).

c. Petitionerbelievesthe report is in error becausetheentry of “4. 14” in block 40
(“Individual Trait Average”), which is abovethe reportingsenior’saverageof “3.83” for the
period, warrantsat leasta promotion recommendationof “Must Promote.” He contendsthat
whereasonly 19 petty officers were marked “Must Promote,”asmany as26 could havebeen
somarkedin a summarygroupof 63.

d. In theadvisoryopinion attachedasenclosure(2), the Bureauof Naval Personnel
(BUPERS)office having cognizanceover the subjectmatteraddressedin Petitioner’s
applicationrecommendedretentionof the contestedevaluation. The opinion statedthat the
advancementrecommendationreflectedin block 45 representsthe reportingsenior’s appraisal
of the member’sreadinessfor thedutiesand responsibilitiesof the next higher pay grade.
Theopinion further statedthat the recommendationis valid eventhough it may not be
consistentwith theaverageof the trait marks. Finally, BUPERSstatedthat useof the
maximumnumbersauthorizedin the promotion recommendation,block 45, is at the
discretionof the reporting senior;and that distribution in a smallerpercentageis not in
violation of applicabledirectives.

e. At theBoard’s direction, the Board’s staff sent the letter at enclosure(3) to the
reportingsenior, askingwhy he had ratedPetitioner“Promotable,” while apparentlyassigning
more favorablepromotion recommendationto peerswith lower trait averages.The letteralso
askedthat if the reportingseniordetermineda mistake had been made,he indicatewhetherhe
would supportassigningPetitionera more favorablepromotion recommendationand, if so,
whatparticularpromotion recommendation.

f. Thereporting senior’sletter in responseis at enclosure(4). In paragraph2, he
recommendsassigningPetitionera promotion recommendationof “Must Promote.” He
states“...it is clear that an error wasmadein assigningpromotion recommendationsfor that
E-6 evaluationperiod.” He relatesthat during the processof preparingthe E-6 evaluations,he
assignedpromotion recommendationson thebasisof a combinedquotafor “Early Promote”
and “Must Promote” recommendationsof 50 percent,when theactual limit is 60 percent. He
saysthat had he realizedhecould placeadditionalpersonnelin the “Must Promote” category,
he would haveraisedPetitioner’srecommendation.In paragraph4 of his letter, he statesthat
after makingpromotion recommendations,he did not makeadjustmentsto maketrait averages
moreconsistentwith promotion recommendations;that had he madetheserevisions,he would
havelowered Petitioner’smark in “Teamwork” (block 38) from “4.0” (secondbest) to “3.0”
(third best);but that he doesnot recommendmaking sucha changenow. Finally, in
paragraph5 he statesthat “Although a supplementalreport would normally be in order, two
yearshaveelapsedsincethe ending dateof the report.” and “Accordingl5i, I plan to takeno
further action.”
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g. Enclosure(4) also includesan extractfrom the applicablefitnessreport instruction,
which showsthat for all pay grades,the maximumfor “Early Promote” is 20 percentof the
summarygroup, roundedup; and that for pay gradeE-6, the maximumtotal for “Early
Promote” and “Must Promote” is 60 percentof the summarygroup, roundedup. In this
case,the reportingseniorusedthe maximum of 13 for “Early Promote.” Therefore, the
maximum for “Must Promote”was25, the differencebetween13 and 38 (60 percentof the
63-membersummarygroup,roundedup).

h. Enclosure(5) is an advisoryopinion from the Navy PersonnelCommand(NPC) in
light of the reporting senior’s letter. This opinion recommendsretentionof thecontested
reportaswritten. NPC saysthe reporting senior’sstatement“appearsto contradictitself,” in
that paragraph2 recommendschangingPetitioner’spromotion recommendation,while
paragraphs4 and 5 do not. They concludeby stating that if the reportingsenior decidesto
submit “supplementarymaterial,” they haveno problemacceptingit for inclusion in
Petitioner’sheadquartersrecord.

i. At enclosure(6), Petitioner’sreply to the NPC advisoryopinion at enclosure(5), he
statesthat he concurswith thereportingsenior’s recommendationof assigninga promotion
recommendationof “Must Promote,”but requeststhe reportbe left aswritten if a change
would includelowering his mark in “Teamwork” to “3.0.” Petitionernotesthe reporting
senior’sconcessionthat he madeerrors for the evaluationperiod in question. Petitionerstates
that in a requestedinterview with the reportingsenior, Petitioneraddressedthe inconsistencies
he perceivedand the reportingsenior’s failure to usethe maximum numberof “MLIst
Promote” recommendations;that the reportingseniordid not mention lowering his mark in
“Teamwork”; and that after their discussion, “. . .it wasapparentthat he felt it was too much
troubleto changeall the evaluations.”

CONCLUSION:

Upon reviewand considerationof all the evidenceof record,and notwithstandingthe
recommendationsat enclosures(3) and (5) to retain thecontestedreport aswritten, the Board
finds an injusticewarrantingthe requestedchangeof Petitioner’spromotion recommendation,
from “Promotable” to “Must Promote.”

In this connection,the Board finds the reportingsenior’s letter persuasiveand not at all self-
contradictory. They notethat the unfavorableadvisory opinion at enclosure(5) doesnot
assertthat hecontradictshimself, but statesonly that he “appears” to do so. As a further
matter, the Board doesnot feel Petitionershould haveto solicit “supplementarymaterial”
from the reportingsenior. First, this would not fully correct his record, since theaddition of
supplementarymaterial would leavethe original uncorrectedreport for record reviewersto
see. Further, and more importantly, the reportingseniorhas indicatedhe doesnot plan to
submita supplementalreport. Therefore, requiringPetitioner to obtain such a report will
leavehim with no remedyat all for the error the reportingseniorhasadmitted.
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In view of the foregoing, the Board recommendsthe following correctiveaction.

RECOMMENDATION:

a. That Petitioner’s naval recordbecorrectedby making the following changesto his
enlistedperformanceevaluationreport for 30 Januaryto 15 November1996, dated
8 November1996 and signedby ~ CEC, USN:

(1) Block 45 (“Promotion Recommendation- Individual”): Delete “X” under
“Promotable,”and enter“X” under“Must Promote.”

(2) Block 46 (“Promotion Recommendation- Summary”): Changefrom “31” to “30”
under “Promotable,” and from “19” to “20” under “Must Promote.”

b. That appropriatecorrectionsbe madeto the magnetictapeor microfilm maintained
by the Navy PersonnelCommand.

c. Thatany materialor entriesinconsistentwith or relating to the Board’s
recommendationbe corrected,removedor completelyexpungedfrom Petitioner’srecord and
that no such entriesor materialbe addedto the recordin the future.

d. That any materialdirectedto be removedfrom Petitioner’snaval recordbe returned
to this Board, togetherwith a copy of this Reportof Proceedings,for retentionin a
confidentialfile maintainedfor such purpose,with no crossreferencebeing madea part of
Petitioner’snaval record.

4. It is certified that a quorumwaspresentat the Board’sreview and deliberations,and that
the foregoingis a true and completerecordof the Board’sproceedingsin theaboveentitled
matter.

~ I
ROBERT D. ZSALMAN JONATHAN S. RUSKIN
Recorder Acting Recorder

5. Theforegoing reportof the Board is submittedfor your review and action.

JUN 25 1999
Reviewedand approved:

KAREN S. HEATH
Pnnc~paIDeputy Assistant Secretary of the Navy 4

(Manpower and Reserve Affairs)

W. DEAN
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DEPARTMENT OF THE NAVY

BUREAU OF NAVAL PERSONNEL
WASHINGTON. D.C. 20370-5000 REFER TO

Pers—32
28MAY98

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARDFOR CORRECTIONOF

NAVAL RECORDS

Via: BUPERS/BCNRCoordinator (Pers-OOXCB)

Sub j: ~__ ~LjLJ1UL~JL~NT- - -~

Ret: (a) BUPERSINST 1610.10, EVAL Manual

(b) NAVOP 043/95, Interim EVAL Manual Change
End: (1) BCNR File

1. Enclosure (1) is returned. The member requests change of his
promotion recommendation to Must Promote.

2. Based on our review of the material provided, we find the
following:

a. Review of the member’s headquarters record revealed the
report in question. The report is signed by the member in block
51 acknowledging the contents of the report and his right to
submit a statement. The member indicated he did not desire to
submit a statement; however, in accordance with reference (a),
Annex 5, paragraph S—8, the member has two years from the ending
date of the report to submit a statement if desired.

b. Reference (b), encourages the consistency of performance
report marks, comments and recommendations. The advancement
recommendation reflected in block 45 represents the reporting
senior’s appraisal of the member’s readiness for the duties and
responsibilities of the next higher paygrade. It is made at the
discretion of the reporting senior and is not required to be
consistent with other recommendations. The recommendation is
valid even though it may not be consistent with the average of the
trait marks.

c. The member alleges the report is in error because the
reporting senior did not utilize the authorized quotas for Must
Promote. In accordance with reference (a), Annex A, a maximum of
20% is authorized for the Early Promote category and 40% for Must
Promote. Use of the maximum amount of quotas in the promotion
recommendation, block 45, is at the discretion of the reporting
senior. Distribution in a smaller percentage is not in violation
of reference (a)



Subj

d. The report (marks, comments and recommendations) are the
responsibility of the reporting senior. It is not required to be
consistent with other reports or routinely open to challenge.

e. The member does not prove the report to be unjust or in
error.

3. We recommend retention of ~er~~t as written.

~ Dir~tor, Military Personnel
Evaluation & Correspondence
Division



DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND

5720 INTEGRITY DRIVE
MILLINGTON TN 3805 5-0000

1610
NPC—311
26 FEB 99

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Via: NPC/BCNR Coordinator (NPC-OOXCB)

Subj: it 1$U! ~ L1I~jIf~

Ret: (a) BCNR memo of 28 DEC 98
(b) Pers—32 ltr of 28 May 98
(C) CDR Marrs ltr of 28 Dec 98
(d) BUPERINST 1610.10, EVAL Manual

End: (1) BCNR File

1. Per reference (a), reference (b) is amended to include the
following:

a. Reference (c), the reporting senior’s statement, appears
to contradict itself, in that paragraph 2, recommends a change of
the member’s promotion recommendation, and paragraphs 4 and 5 do
not recommend a change to the member’s promotion recommendation.

b. In paragraph 2, the reporting senior states, “Upon further
review of the available documents, it is clear that an error was
made in assigning promotion recommendations for that E-6
evaluation period. I recommend assigning PN1 Burton a promotion
recommendation of “Must Promote”.

c. In paragraph 4, the reporting senior states, “Regretfully,
after assigning promotion recommendations I did not make
adjustments to the appropriate evaluations to make the trait
averages more consistent with the promotion recommendations. Had
I made these revisions I would have lowered PN1 Burton’s mark in
Teamwork to a “3.0”. However, I do not recommend making such a
change at this time.”

d. In paragraph 5, the reporting senior states, “Although a
supplemental report would normally be in order, two years have
elapsed since the ending date of the report. Accordingly, I plan
to take no further action.”



Subj:

2. Per reference (d), Annex P, paragraph P-4.c, supplementary
material may be submitted more than 2 years after the report
ending date if the reporting senior demonstrates in a cover
letter, to CHNAVPERSsatisfaction, why the material could not have
been submitted in a timely manner.

3. Based on reference (c), we recommend retention of the report
as written. However, if the reporting senior decides to submit
supplementary material per reference (d), Annex P, paragraph P-4,
CHNAVPERShas no problem accepting the supplemental material for
inclusion in the member’s headquarters record.

ad,Perforrnance
Evaluation Branch

2


